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the procreation of children." Kifaya, a celebrated treatise on fiqh,
lays down that it is one of the original necessities of man, al-Hawaij-
ul-aslia, instituted for the good ordering of life. It is, therefore,
lawful on the part of an old man, Shaik-uI-Kabir or who has no
hope of off-spring, and even in the last or death illness.l4 It may be
concluded that the Islamic law has ordained the institution of
marriage sanctioning thereby sexual relations between two members
of the opposite sexes with a view to the preservation of the human
species, the fixing of decent, restraining men from debauchery, the
encouragement of chastity and the promotion of love and union
between the husband and wife and of mutual help in earning
livelihood.15 We shall now make a brief study of the requisites of
marriage in the Islamic legal system in order to appreciate whether
this institutions is within the reach of one and all.
(ii) Constitution of the Marriage:
The pillars of marriage, as of other contracts, are ijab wa
qabul, (declaration and acceptance). This first speech, from
whichever side it may proceed, is the declaration, and the other,
the acceptance.16 Marriage is contracted by means of declaration
and consent, both expressed in the preterite.17 According to Hawi-
ul-Kudsi, it is not necessary that the proposal should always
precede assent, or that the proposal should come from one side
particularly. So long as there is intelligent assent to the proposal
for a permanent contract, it is valid. The declaration and acceptance,
or, in other words, proposal and consent, may be expressed in any
language known to the parties.18
(iii) Consent in marriage:
No contract can be said to be complete unless the contracting
14.     Kifaya, Vol.III, p.577.
15.     Taudih,p.l\.
16.     Neil B.E. Baillie, Digest ofMohammadan Law, o.p.cit., p.4.
17.     Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, Vol.II
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